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fwclght or stop smoking. The ideas that occur during the trance seem
markably firm and vivid.

: Nonetheless, nothing that happened to Tony Dilisio on the state’s couch
— and thus none of what he parroted later, under oath — is what rational -
people mean by "testimony." Some other descriptions come to mind:
suggestion, prompting, manipulation. But Dilisio, who has grown into a man
of straight talk, now prefers the blunt term "brainwashing." Seems as good a

word as any.

On the strength of this hocus-pocus — and on the basis of no other:
evidence whatsoever — that state of Florida is about to electrocute a human
being. You and I will provide the electricity and the anthority by which it is
administered. We will kill Joe Spaz:ano thhout any rational belief that he is

glulty of murder.

; Governor Chiles can prevent that by withdrawing the death warrant and
seeking a vote of clemency from the Florida Cabinet. If he does not, the
switch that kills Joe Spaziano on June 27 will at the same instant deprive us all

of our innocence. @
Mr. Spaziano’s conviction and sentence are bottomed on the testimony of 2 sixteen

7

year old young man\:vho was vulnerable to chemical dependency and to police Wan
and "bréinwashing, " snf who at the time hated Mr Spaziano, and who was gran@ 4
1mmumzy before he "remembered" a bizarre and mcon51stent tale about Mr. Spaziano
Lavre HarkeeT3'

allegedly taking him to a body and making mculpatory statements abouﬂd\o-ﬂm death.
The witness is Anthony Dilisio, and all agree that without his testimony there was no case
against Mr. Spaziano. In an extraordinary act of Christian faith and courage, Mr. Dilisio,
through his counsel, has joined in this petition for clemency for Mr. Spaziano.

As the state argued to tlle jury in closing, if they did not believe Mr. Dilisio, they had
to acquit;:Mr. Spaziano. This closing argument proved to be prophetic. After conéidemhle

deliberation, the jury expressed that it was having trouble reaching a verdict. The Jury was

—thenrﬂrtoldf'by'thc court that it was their duty to try to agree upon a verdict. They tried again
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unbeliévability of the hypnotically refreshed testimony of Anthony Dilisio. Inded the
Florida Supreme Court has held that hypnoucally refreshed evidence is so unrelmble as to be
1nadmls;1ble in Florida, but this decision came 100 late for Mr. Spaziano. Stokes v. State,
548 So 2d 188 (Fla. 1989); Bundy v. Dugger, 850 F.2d 1402 (11th Cir. 1987).

Mr Dilisio’s crucial testimony was that Mr. Spaziano took him to a dump where a
dead human body was located, indicated to Mr. Dilisio that he, Spaziano, had knlled the
person and described how he did so. Mr. thsno also testified about his recollecnon of the
COndlthIl of the body. Further, Mr. Dilisio testlﬁed at trial that photographs of the Jocation
where Laura Harberts’ body was found looked like the area where he had allegedly gone
with Mr Spaziano. | :

It was a powerful yarn, and it was the alleged trip to where the body was lowed
which convxcted Mr. Spaziano and which resulted in the Judge s disregard of the JIH)'
recommendation of life. The problem is that ir wasn’t true. On this point Mr. Dimio is
clear and emphatic. There was a trip 1o a dump, but it was with the police — not th Joe

o ?

Spazxano PO X * \‘

In June 1995, Anthony Dilisio, {#e State’s __x meaningful witness against Joaeph / /
Spazxano at the original trial, agreed to join in this petition for clemency. At the ume of the /
trial, Di!;isio was a confused kid who was manipulated by the police. He has mammd nto a
responsit;lc adult, now working to the best of his ability to save the life of the man the police

used hll‘l‘l to frame two decades ago.
+Ahewr
united in km' belief that no petson — not even an Outlaw — ought to he killed

~on the basxs f the testimony of the 1975 and 1975 Anthony Dilisio. Mr. Dilisio m said

Nr S po2talfnd.
n /7.«”9 hsto STaNd 8
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some ihconsistent things in his unaccustomed and newfound celebrity of late, but his bedrock

conviction has never wavered: No person should be executed because of his youthful

testimony two decades ago. +

‘The state of Florida cannot elide the simple fact thiit has tried 1o execute a man —

four :irhes in 20 years, so far — based on testimony that was either (1) perjured, or (2) the
product::of the pseudoscience of "repressed mcmary " and the warping effects of hideously -
sugestii?e hypnosis sessions with {’*‘Fhfrest‘uf-rmeﬁ-*]}

Clemency therefore is not dependent on believing what Dilisio now says. If one does
believe(‘Dilisio the man — as opposed to Dilisio the scared, vulnerable and macipulated kid
— then the state clearly has no case against Mr. Spaziano. But even if one doesn’t believe
the Dilisio of today, it is further evidence of the unreliabilityo if @l of his testimony that was
the product of police menipulation — by means of the pseudoscience of repressed "memory,"
grotesqg;ely suggestive hypnotism sessions with a montebank police “ethical hypnotist” who
has a track record of railroading at least two other men — Pitts and Lee — onto death row.
Mr. Dilisio in 1995 said it best: "I'm apalled that a man could be executed on the basis of
my testitnony when I was a terrified kid."

II. THE HOMICIDE

Starke, Florida — "Crazy
Joe" Spaziano — biker, doper, and
the most popular guy or: death row
— is scheduled to be executed in 16
days. But now the witness whose
testimony convicted him can’t
remember a thing.

He [Anthony Dilisio] can’t

remember Crazy Joe’s taking him
—— . (ifoaback woods dump 22 years

2
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The answer, Mr. Spaziano submits, is that the jury override in his case was the result
of pincer-like constraints on the jury’s ability to exercise its decision making powd ina
reasonable manner. On one hand, the jury was deprived of the ability accuratelyv’:io gauge
the weight of the evidence against Mr. Spaziano because of the failure to charge lesser
included offenses at the guilt-innocence phase of the ial. On the other hand, the jury’s
appareﬁt attempt to proportion its verdict to Mr. Spaziano’s culpability at the semancmc
phase was overridden by the judge. »

Mr. Spaziano has argued In the courts that doubt about guilt is a matter callma for a
life sen'cncc in his case. But the law of Florida is clear that such doubt is not a mamr for
the couﬁs to consider in deciding penalty. E.g., Buford v. State, 403 So. 2d 943, 953 (Fla.
1981). “This position defies common sense and reality, but it is the law in the Flonda courts.
For thi§ reason, it falls to this Board as the entity of Florida government abie to oonsnder the
essentiai,f facts of this case: that the state’s case’ ;f guilt was weak, and that such weakness
formed a reasonable basis for the jury’s life recommendatlon t

A Few .

anef observations about the timing of this clemency application are in order —
First, Mr. Spaziano’s case has languished for two decades in the courts. - The couns have
deployed an army of procedural technicalities to avoid confronting the core legal — and
moral —— issue in this case: that Mr. Spaziano did not murder Laura Lynn Harberts, nor did
he rape fand slash Vanessa Dale Croft. Enough isf‘enough. He seeks clemency now iin order
to avoxd a last minute, eleventh hour clemency proccss the issues he raises are grave, and

the Board should have sufficient time to consider them carefully. Second, Mr. Spazmno has

_ before Lgnsucc{essfully petitioned for clemency. However, the postconviction investigation

13

i@ FAdvd : 077 W £vBBS6Z208 £2i58 P661/L0/108



undertztken by counsel has revealed a wealth of previously unknown information abott this
case. I:nvestigations — our own; the Miami Herald’s; FDLE’s — are ongoing, and, a8 new
mformattonr eaches us, we will provide it to thxs ‘Board. :

Whatever faith we possessed initially in the objectivity or integrity of the Flonda
Department of Law Enforcement investigation into what actually happened in this case in the
mid-1970s has evaporated. The "investigation'; is beginning to smell more like a;tvivhiawash. -
First, FDLEs institutional and bureaucratic bias in favor of validating the earlier m
governmental actors — police and prosecutors — is 100 obvious to requrie much. eomment In
this "mvesugatton " Florida governmental agems are investigting uﬂalleged nuscomlwt of /
other Flonda governmental agents, and the outcome of such an mvesttgatton" may be
expected to be thuddingly predictable. Such bias in faVOI' of the police and prosecutors in

1975 and 1976 is the simplest explanation for the way in which FDLE has camed out its

" mvesttgatlon. For example: Second, FDLE initially said that it was anxious to pqumh /
Dilisio; ,‘but when we insisted that such a polygraph ought to be reliable and profeWy /
done, ttte FDLE lost interest. Third, the thrust of FDLE’s investigation to date appears to
be an attempt to smear and discredit Anthony Dilisio, by interviewing his friends and his
family rfxembers apparently with an eye to discrediting Anthony Dilisio’s memory of today, -
as opposed to attempling to ascertain why and under what circumstances Dilisio aul Mr.

FeoeTh, /
SpaZIano were manipulated by the police in the mid-1970s. ’thd/\two weeks have ROw gone
by smcefFDLE videotaped its interview with Mr. Dilisio, and the repeated requests by
counsel for Mr. Spaziano and Mr. Dilisio for a coy of the v1deotape have been rm( with a

stone wall of srlence Rather state ofﬁcxals have selecttvely leaked supposed mformﬂm

14
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supposedly said by Mr. Dilisio on the supposed videotape. , the Govetnor 's general
counsel has been quoted in the media as stating that he sees "nothing new here" '
notw:thstandmg the ongoing Herald and FDLE investigations. ﬁhese facts — and the logical —
inferences about the quality and the integrity of FDLE’s "investigation" do not mn'e

confidencc that the FDLE’S agenda 151to provide political cover for the signing of another ~—

&nr‘rk.ny mefte T hanrn o
deathvpffarrant. Meanevuer ,lg;c7nr

B The Evidence At Trial

We are convinced that Mr. Spaziano is innocent, but we can’t prove it witi: forensic
certainéf. We have no compelling physical or testimonial evidence proving that Mr Spaziano
did noticommit the crime for which he is condemned to die. What our invesdgato;s have
done is?more a matter of vaporizing the state’s case of guilt than proving his mnocence,
which, We know, isn’t the same thing.

No trail of blood led from a white Ford Bronco 10 Mr. Spaziano’s front door.
physical evidence whatsoever linked Mr. Spaziano to the victim — no DNA, no fmgexpnnts
| no blood type matching, no ballistics. Mr. Spazlano was accused of murdcrmg I.amra Lynn
Harbcrts a vibrant young woman whose body was discovered in a garbage dump in
Seminolfgé County, Florida, on August 21, 1973. She was identified by dental recbfds, and
was lasti seen alive on August 5, 1973.

Beverly Fink was Laura Harberts’ roommate in Orlando. According to Ms.. ka the
last tlme she saw Ms. Harberts was on a Sunday aftemoon, about August S, 1973 The
prevmus mght Ms. Fink and her boyfriend, Jack Mallen, were preparing to leave theu‘

apartmcm At that time, Ms. Harberts was on the phone and, as Fink and Mallen were
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The Jjurors’ life recommendation in the face of this horrible crime reﬂecwd their

lmgermg doubt about Mr. Spaziano’s guilt for ﬁrst-degree murder. Recourse to the Florida
courts on this issue is not available, because the Supreme Court of Florida has not uneguivo-
cally rule:d that, as a matter of law, lingering doubt about guilt cannot be considefed as a
mmgaung circumstance in setting penalty. Buford, 403 So. 2d; King, 514 So. Zd This

doubt bccomcs overriding when one considers facts not before the jury: mampulauon by the

pohcc cf young Anthony Dilisio and the personal history of Joseph Spaziano.

1. Information Disclosed Subsequem to Trial Further Undermines the
State’s Case of Guilt :

a. The Pseudoscience of "Repressed" Memory " Relcawd Through ‘/
Police Hypnosis: "Nonsense on Stilts”

”'he theory of "repressed memory™ is breathtakingly simple — and breathtakmgly —
upf:ereo‘ exTreme trauvme _—

idiotic: The best evidence that yoﬁwe:e-a-bueed_l long, long ago — is that you have no
+ravmel 2e

memory" of beingAabus«l long, long ago. This x_s a circular tautology worthy of Orwell. And

the crxmmal justice system’s acceptance of such nonsence in this capital case could have been -~

scripted f:by Kafk{ °n < 4 ‘ : v

~J '\A erJ Two weeks into the most recent death warrant, I realized that this was a represaed / ~

Dr.

S{ 7 ,\,\ s el
ce° memory case tracked dowri(Rlchard Ofshe Lthe national expert on the subject, at his J
MFGJJOV T 82!‘#"" an

vacatiorf; in the Bahanias Ofshe put his vacation on hold for about 27 straight houts. and he

wrote a report on Mr. Spaziano’s case.
The bases for his opinions were: the review of transcripts of two of Mr. Dilisio’s
hypnosis;“sessions with Joe McCawley; the written reports of Dr. Bernard Diamond}iand Dr.
 Robert I;ﬁékhOut, Miami Herald articles published by Lori Rosza on June 11, 1995 and

30
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N o set of behavior or psychological symptoms has been reliably shown askipmb-ﬁve
of the accuracy of the "recovered memories" of frauma.'® This view has also been supporied
by an Amencan Psychological Association Workmg Group which reported "there i8 no single

set of symptoms which automatically means that a person was a victim of chﬂdhood sexual

abuse. " ’9

Symptoms such as depression, anxiety, sexual dysfunction, eating dxsorders, or low

self esteem are not specific in etiology to sexual abuse They may be caused by a hmury of

sexual abuse or they may stem from other sources Empmcal findings, therefore, do not
support a strong causal link from known trauma to any specific set of symptoms. 4

Dr. Riebard Ofshe, in his review of the use and misuse of popular and cu:i;cal —

"symptom lists” explains:

Even though some of the disorders listed can result from abuse, it does not
mean that someone with these symptoms can be expected to have experienced
abuse. Depression, self-destructive behavior, anxiety, feelings of isolation and
stxgma, and poor self-esteem do not result only from child abuse but from a
large number of experiences, chemical imbalances, genetic factors, bebaviors,
or combinations of these factors . . . . The notion that psychiatrists, because of

HEAL: WOMEN HEALING FROM SEXUAL ABUSE, Harper and Row, New York, sxmp]y say, "If
you think you were abused and your life shows the symptoms, then you were."

l“Lmdsay and Read (1994).
"’Amencan Psychologlcal Association (1994)

2"THE DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS, publxslwd by the
Amencan Psychiatric Association to aid professmnals in identifying mental disorders, almost
completely omits any discussion of underlying causes of syndromes. Dr. Robert L. Spitzer,
task force chairman for the DSM is quoted as saying, "The emphasis is on description of the
problem, not the why and how, because in most cases we don't really know." in Siovenko,
__R. (1984) "Syndrome evidence in estabhslung a stressor,” JOURNAL OF PSYCHIATRY AND

LAw, p. 447,
41
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true feelings about the case.” He discovered that he believed Freddie Pitts sad
Wilbert Lee were guilty. ‘

Following Willie Mae Lee, Judge Fitzpatrick took the witness stand for
the state. He told how he had interviewed Freddie Pitts and Wilbert Lee in
the privacy of his chambers during his first encounter with them and how they
said they had not been mistreated. It was an intriguing assertion: How could
the judge have questioned only Freddie Pitts and Wilbert Lee at that time?
Why not Lambson Smith, Jr., as well? Smlth was before him at the same

lf*carmg

All three had been charged with ﬁrst—degree murder at the time.
Block, however, deemed it unwise to cross-examine Judge Fitzpatrick
aggressively. Embarrassing him before Judge Holley, Block felt, would reap
only harm. He let the matter slide.
: Judge Fitzpatrick aleo testified that he had told both defendants that
they did not have to testify at the mercy hearing.

: "And if the trial transcript does not reflect that, could it possibly be
that you think you did it but it might not have happened?” Block asked
nolltely

"If it’s not in the transcript, then I can [t explain why it’s not,"” Judge
F:tzpatrlck said. It wasn’t. He was mistaken. ‘

David Carl Gaskin, the lawyer from Wewahitchka; County Judge Sam
Husband; George Y. Core, the court clerk; Robert Sidwell, the volunteer Civil
Defense chauffeur, all took the witness stand to say they never saw anyone
mistreat the defendants in 1963 and that they never saw any signs of a beating.
Joe Townsend and Deputy Wayne White also testified, asserting that the 1963
confessions had been free and voluntary. ‘

s

b. Hypnosis in Florida Courts You Are Getting Sleepy

Sdbscquent to Mr. Spaziano’s trial and dn'cct appeal, the Florida Supreme Court

decided Burzdy v. State, 471 So. 2d 9 (Fla. 1985), holding that hypnoucally-refreshed
testimony, such as Dilisio’s, would be per se inadmissible. The Florida Supreme Court in

Bundy surveyed the analyses of the hypnotism question made by courts of other jurisdictions

— o -and —«eonci;luded:

¢l 3Fovd ‘ 0773 W EpBRS6ZCE8 EZ:iG0 PBEB1/iB/10



Mr. Spazxano was an incriminating piece of cucumstamnal evidence militating convnuon
Indeed, the state has consistently argued that thlS evzdence is highly incriminating thrwghout

the various state court proceedings.
Yet, we now know from review of the recently disclosed police files that the police

had detéhnined that the caller was indeed Joe Suarez and that the state failed to dlsclosc this

fact. Suarez was connected to five sexual assaults in the area around the time of thxs murder.
Lovura BorberTs!
Indeed, ;he first was on rhe day o%he—deeedenti disappearance. Several of the v1ct1ms made

positive iﬁentiﬁcations. After he was interviewedfgpy the police, Suarez left town. Attempts

by counsel to locate Suarez have, to date, been unsiiccessful.

(2)  Joe Suarez and The Victim Were Together On nhe Night
of Her Disappearance

Jee Suarez denied to the police that he had been with Ms. Harberts on August S,
1973. Yfet in an undisclosed documented interview, the police were able to conclﬁde that

Suarez was with Ms. Harberts on the night of her disappearance.

(3) The Lynwood Tate Information

¥i

Durmg the investigation, the state believed that the decedent’s killer was Lynwood

Tate, although none of the documents suggesting Mr. Tate’s guilt were disclosed m the
defense.; Mr. Tate was given several polygraph tests about his role in the killing and failed.
He was a known rapist in the area and all of the investigators involved concluded that Tate

had cor‘ni;nitted the murder. Tate told the investigators "on several occasions” tha‘t'f;‘:‘he didn’t

know wligmer he committed the murder” and “"that if he did, he would like to know it." At

one time; "an indication was made [by Taie] that if%li;ere was a possibility that he may have

““done this and did not know it." Most important, the police located an eyewitness, ;’Mr.

91
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Afﬁdavn of Ida Spaziano.
Il THE BRUTAL RAPE AND MUTILATION OF VANESSA DALE CROFT

In May, 1975, Mr. Spaziano was charged in a three count information thh; foreible
carnal k;;owledge in violation’ of § 794.01, Floridi‘ Statutes (1973), assault with insent to
murder m violation of § 784.06, Florida Statutes"‘:‘(‘:l973), and with aggravated bauei'y in
violatiorf“- of § 784.05, Florida Statutes (1973). Thc”?case was tried before a jury in the Circuit
Court of the Ninth Judicial Circuit, Orange County, Florida. On August 13, 1975 Mr.

Spaz:ano was convicted of forcible carnal knowledge and aggravated assault, for whlch he

was sentenced to life imprisonment and to five years, on each charge respecuvely 2 The

conv1cuon and sentence were affirmed by the Flonda Second District Court of Appeal
Spazmno v. State, No. 75-1610 (Fla. 4th DCA 1977)

On July 24, 1989, Mr. Spaziano filed his petmon for writ of habeas corpus m federal
district court. The petition only raised the tattoo issue, discussed below. The d1su3ct court
issued aféshow cause order and the State responded. Mr. Spaziano then filed a repl}j
memoranda attaching additional affidavits and exhibits.

On May 11, 1990, the district court denied relief, holding that Mr. Spazxano 8 c.launs
were prqeedurally barred and, alternatively, thathe had not established his claims qn the

g

merits. @n May 23, 1990, the district court issue'df,a supplemental order to correctian erTor

in its ﬁni"il order. The Eleventh Circuit affirmed the district court’s order denying zfelief.

A.  Dilisio Redux: Anthony Dilisio _ Again
ﬂ: (”\C 0(\‘/ v-’ay T\o a/) rrc:cTC fﬁ\e
(n\fwrmca cp b,[,_,,,,_f

”Mr" Spaziano’s motion for judgment of acquittal was granted as to court II, assault with
intent to; murder ,f_(}vx[ﬁ\ 0,\/ &')L 7’-6\ ¢ fNa ,d '3
’{*Ff‘”[ (" ‘l“’ ,\cao' fT’ o

Fu“
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Q You say you have no further mdlcauon in your notes, SO you are not
certain, then, whether or not she made an answer and said, "I don’t reca.ll " or
whether anything was said or any remarks made at all?

A The only thing I can say for sure is that if she had made this statement, I
would have noted it.

: If she had said something about tattoos, it would have been in there?
A: Or scars, or any other identifying information.

Q: But, if she had said, "I don’t know, don’t remember," you wouldn’t have
put it down?

A I probably wound not have.
(T 336—338).

Theresa Frederick, a friend of the victim mSIifiéd that Ms. Croft indicated to her that
she conéumed marijuana on the night in question (T-342, 348-349). Ms. Croft a.lso told her
that one of Ms. Croft’s assailants had reddish-blonde hair (T 358). Ms. Frederick also
testified - that Ms. Croft did not mention any tattoos (T 357).

Dr Guillermo Ruiz, a medical exammer for Orange County, examined the vmmn on
February 10 1974 and found lacerations in the a:ea of the eyes (T 370). He also tcsted for
spermatozoa in the geniral area, but the tests mdlcated that the victim had not had mlercourse
for thre% weeks (T 374-375). Dr. Ruiz stated that, in his opinion, Ms. Croft did nqt have
intercoux%se with any person within a period of twenty-four hours prior to his exammauon T

376—377)3 N \/

B The Rape Victim Flunked a Polygraph

For two decades, the state sandbagged Mr Spazxano s attempts to ascertain wlwther

the prosecuuon lawlessly withheld exculpatory evidence. In Junc 1995, the state mfomed

e, e
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e To: Nichael Meiin at @ 92958843 : [ 981 of 082
MEAMORANDUM
TO:  Michael
FROM: Laura ‘,g:\' /3
LT 0 e
DATE: June 26, 1995 ; . 1
S \ ~ o} o
RE: Clemency ¢!
t.

/ q0°

[This s the revised page © —ﬁncluding the completion of insert A. Your telephone dictation
insert seems to be repetitive.] ,

Mr Spaziano and M. Dilisio stand united in their belief that no person — not even

g & 6 ///’
an Ouldaw — ought 1o be killed on the basis of the testimony of the 1975 and 197} Anthony
Dilisio. Mr. Dilisio has said some inconsistent things in his unaccustomed and newt‘o,\jnd
celebrity of late, but his bedrock conviclion has gever wavered: No person should be e
executed because of his youthful testinony two decades ago.

;Cleme.ncy therefore is not dependent on believing what Dilisio now says. If one does
believe Dilisio the man — as opposed to Dilisio the scared, vulnerable and manipulated kid
— thetii/'the state clearly has no case against Mr. i"éaziano But even if one doesn't bel-ieve
the Di.g io of today, it is further evidence of the unrehablllty of ail of his testimony that was

: ' Y g “ , ] /

the preduct of police manipulation — by means of the ﬁzunwaence of repressed ”rmory.
gro!.esq;uely suggestive hypnotism sessions with a mountebank police “ethical hypnotis‘;f" who
has 2 track record of ra1lroadmg at least two other men — Pitts and Lee — onto death ow,
Mr. thsxo in 1995 said it best “1'm appalled that a man could be executed on the basxs of

my testimony when I was a terrified kid.”

The state of Florida cannot elide the sunple fact that it has tried to execute a man —

four times in 20 years, so far — based on testimony-that was either. (1) perjured, or (2) the

T8 3Iovd O3 W EpBBSEZZAS pEibl 1755'[;’&9.-"'[9
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from: Laurs Gillen at @ 862 763-2663 ‘ . D W% 03:2 m
1o’ Michael Mello at @ 92958643 - [HM2 of 682

product of the pseudoscience of “repressed memory” and the warping effects of hideously
suggestive hypnosis sessions with a police hypnotist whom — at the time of Mr. Spaziano’s
iials — had already been exposed as a charlatan with a track tecord of sending innocent men

to Floﬁda's death row. Bither way, the execution of Joseph Spaziano on the basis of such

B!

use.lessiﬁaand unreliable testimony would offend the evolving standards of decency that mark

the progress of a maturing society.

1. THE HOMICIDE

i
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